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GERALD €. MANN .. /1../‘7 "5-7/
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Department of Agriculture
Austin, Texas

Attention: MNr. W. S. Bussey

Dear Sirs Opintion KN%.
Re: (1) Bffect tonof Senats
: 1 No. 134, Acts 48th

Qi\latm'o .

Er ctive date of House
o < 52. Acts of A8th Le
< la

You have rec ed the opinion of this de-
partment as to the e ectiv data Senate Bill No. 134 and

House Bill No. 52, gut%:: s both bi being Acts of the

38th Legislature.

ed ths original in it fice Secretary of 3iate and

find thsl/palbq&fs nntQ\? s 6nd aed on said bill,

With re}nre to %ﬁgfto Bill Xo. 134 we have examin-

'8. B. ¥o. 134

si John les Smita
N President a 3enate
oy \hqg,h’gb/;(u-tzry that 3. B. No. 134 passed
the 3e Febirvuary 24, 1943, by the folloving
vote: 5,27, Mays O; 'Maroh 31, 1943, Senate con-

curred in House lmendment, by & viva voca Votg.

/s/ Bob Barker
Jecrevary of cne Jenats

/s/ Price Drniel :
Speazer of ths nouse of Representatlives

"1 hereby certify that 3. B. No. 135 passed

................. Ll - YR 2 -1, L et
the House ofF nap&eiuu aLivVes, VWild GOCSLUGGLL,
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~ March 2%, 1943, by the folloving vote: Yeas 102,

lays 5.

s Clarence Jones

el Cler the house of Representatives
"Approved: ¥ILED IN THE QFFICE OF

' THE SECRETARY OF STATR
April 2nd, 1943 THIS 2nd DAY OF April 1943
o AT § O'CLOCK ARD 55 MINUTES
Zn[ Sidney latham
Zs[ Coke R. Stevenson Jacretary of 3tate
overnor

Tha bill contains an emergency clause.

) Section 35 of Article III of the Constituticn of
PTexas, reads as f£ollovwsl

: "Eo lav passed by the legislature, exaspt
the genersl appropriation act, shall take effect
or go into forcs until ninsty days after the ad-
Jourpment of the seasion at which it was enscted,
unless in case of an emergency, which emsrgency
must be axXpresssd in a preaxble or in the body of
the act, the legislature shall, by vote of two-
thirds of all the members elected to each House,
othervise direct; said vote to be taken by yeas
and nays, snd entered upon the journals.”

In an opinion of this department dated March 26, 1922,
by the Honorable Wallace lawkina, Aasistant Attorney General,
vhich opinion vas approved by ths Honorable W. A. Kesling, At~
torney General, 1t was held that vhere a bill carrying an emer-
geney clause &nd directing that it beccme effective on 4 date
certain, passes ths House and Senate under suspension of the
rule requiring bills to be read on three several days, or passes
both houses with threg several days' consideration, and the
final passage 1n either instance 13 by recorded two-thirds veéte,
the bill becomes effective as directsd by the legislature, but
1f in final passage ths HoOuse or Senate concurs in an amendusent
it must be by tvo~thirds vote taken by yeas and nays anc susch
vote entered of record in the journals, before such bill can
veccme effective as an emergency meAsurs.

> QK
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In the opinion above referred to it vas said:

"70 hold that a two-thirds reocorded vote is
unneoessary in coancurring on such amendment ve
must conolwie that in scme prior stage of the pro-
cedurs of a bill it was finally passed. Z%Tvo lines
of authorities exist cn the defianition of final
passage. VWhile the vording of our statute is sul-
fiélent to support the cocaclusion above, yst if
it be neceasary to adhere to or resist one of the

~ two lines of authorities mantioned we vwould em-
brece the helding that voting upon such sn amend-
neni #s we have before us is voting upon the final
rassage of the bill.”

Since the rendition of thias department's opinion ia
1922 the tvwo highest courts Oof Texas have followed the same
rule as announced in thal opinion.

“In Bx parte May, 40 3, W. (24) 811, the Court of
Criminal Appsals of Texas in 1931, in pessing upon & sinilar
gquestion to the one with which vwe are here concernsd, said: .

« « ¢+ It meems enough to say that a reason-
able and logical interpretation of the controlling
provision of the Constitution of this state coa-
fers upon the legislature both the power, by a
record vole with majority of two-thirds of thae
menbers of each house, 10 change the time within
which an ast of the legislature ney ordinarily
becoms~ effective, and requires that they exer-
cise such authcerily and pover &t the time when
they become &ware of the tarms of the law as fin-
ally agreed upon. Previous action upon & H1ll in
its initial stages, defore material and radical
changes have besen made, would not control.™

In Caples v. Cole, 102 3. W. (24) 173, the Suprems
Court of Texas in 1337, in an opinion written by Justice
3harp, with reference to a similar question with vhich ve
are here concerned, aaid:

Wmhis precise question has never beea bLe-
forg this court for decision. A coaflict has
arisen by reasca of an opinion rendered by the .
Court of Civil Appeals at Fort Worth, in the caase
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of Wilson v, Young County Hardware & Furniture
Co., 262 8, W, 873, end an opinion rendered by
the Court of Criminal Appeals in the case of Ex
g“‘" May, 118 Tex. Cr. R. 165, 30 3. W. (24)

i1l. In the Wileon Case the Court of Civil Ap-
peals held, in effect, that the paasage of a bill
required to be taken by ayes and nays is the

vote by which «@oh house adapts it after final
reading, and not:-that vote by which the house in
vhich it originated may subsequently concur in
apendwants made by the other house. This oase
d1d not reach the Supreme Court, so far as our
records show, and the holding therein has never
been approved or disapproved by this court. In
the May Case the Court of Criminal Appeals held,
in subatance, that a substitute bill, different
from the original bill, and not passed by a record
vote showing ecncurrence of two-thirds of the
legislature, ¥Was ineffective as an emergency
measure; and that the povwer to make an emergentcy
measure must be exaercised when the lLegislature
becomes avare of the terms contained in the bill
as finally agreed upon and passed. The Court of
Civil Appeals followed the rule announced by the
Court of Criminal Appeals in the May Case, and
_held that the vote upon the amendments, and not
the vote upon the originsl bill, would control.

* 5 @

Lt P

"Furthermore, ve agree With the holding of
the Court of Criminal Appeals in ths May Case, and
hold that this Dill became effactive inmmadiately
after its passagsa. It is olear that the object
of the provision of the Constitution above quoted
is that if & bill is to take effect immediately
on its pessage, it nust contain an emergency
clause, and such bL1ll nust be passed by a vote
of two~thirds of all the members elected to each
house, and auch vote to be taken by yeas and nays
and entered upon the journsla. We think the rule
prescribed by the Constitution also applies to
amendments and reports of conference committees.
If this were not true, it is qQuite obvioua how
the rule could be abuged. A harmless bill might
be passeda in its inception by the reqQuizite vote,
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and then be radically amended and such amend-
ments be put into immediate effect without the
vote required by the Constitution. 1f such Were
the rule, the vote on the original bill would gon-
trol as to whether it became & lav ixmediately
after its final passage, and not the final vota
subsequently taken on the amendments placed thare-
on by the other branch of the lLagislature, and the
plain provision of the Constitution requiring

that it be adopted by & vote of two-thirda of all
the msmbers of each house, in order to declare

an emergency, could be evaded.”

3enate Bill 134, Acts of the 48th legislature, passed
the 3enate by a vote of 27 yeas and O nays. Thereafter it was
sent to the House where it was amended and passed as amended
by a vote of 102 yeas and 5 nays. The bill was thenr returned
to the denate vhare the Housze amendmentas were concurred in by
& viva voce vote, a&s reflected on page 574 of the 3enate Journal.

It 1s therefors the opinion of this departiment that
Senate Bill Ko. 134, Aets of the A48th lLegislature, ia not ef-
fective as sn emergency neamure &3 the Senate Journal fails teé
reflect that such measure received the required two-thirds
vote of the Senate and fails to reflect that the final vote
vas taken by ayes and nays as required by 3ectlion 39 of Arti-
cle II1 of the Constitution of Texas.

. The Leglslature adjourned on Nay 11, 1943, and ths
bill becomes effective ninety full days alter such date. -

With reference to House Bill Ho, 52, Aots of the
48th Legislature, ve have examined the document as filed in
the office of the Secretary of 3tate and find the following
certificates and notations endorsed on sames

'éaz John Les 3mith /s/ Prics Daniel
esldent of the Jenate Speaker ouse
*]1 hereby certify that H. B. Ho. 52 was pass-

ed by the House on April 8, 1943, by the following
vote: Yeas 112, Nays 6.

s/ Clarence Jones
Chiet’ Clerk of the House
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®I hereby certify that K. B, No. 52 was pass-
ed by the Senate on April 21, 1543, by the follovw=~
ing vote: Yeas 26, ilays O.

/&/ Bob Barker
3eoretary of tho Senate

"APPROVED:

Date

Governor PILED IN THE OFFICE OF
THR 3ECRETARY AF STATE
THIS 3rd MY OF Ray 1543
AT 11 G'CLOCK AND 30
MINUTES S

) : §
. ' /8/ 3idney Lstbam
sclevary ol Jdtate "

The House Journal reflects on peges 1680-1681 that the
bill vas passad by that body by & vote of 102 ayes as against 7
nays cn april 8, 1343. 1t was passed og the 3snata by & vYota
of 26 yocas with no nays on April 21, 1543, as rerlcctaa on page
863 of the Jenats Journai, o

It is observed that the bill was filed in the office
of the Secratary of 3tate on May 3, 1943, without the signature
grhgha Governor. The b1ll was therefors affective on Xsy 3,

943, .

Whet vas said in this depertmeat's opianion Xo. U-537,
vhich opinion was addressed to the Honorabls 3idney latham, 3eC-
retary of State, under date of Juns 1, 1943, is likevise appli-
cable in this instance. In that opinion it was sald:

YYhe reason for this anaver 1s that the tven-
ty days allovwed {¢ the Governor under the ciroum-
stances atated by you witnin which to file the
Bill with his objections or approval are days of
grace or privilsge of time within which he way
exercise his dliacretion of executive approval or
disaprprovel. When, howvever, even tbough short of
that period he nas exercisea his prerogative, Le
has fully functioned, the matter is out of his con-
trol, and the 5iil becames affective according to

)
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its terms as though he had neglected to exsroise
the privilege of the full twenty days alloved him.®

This departaent's Opininn Xo., 0-1064 is hersby ex-
pressly overruled, insofar as it may oanflict with the hold-
ings ezprelsod in this opinion.

' >

| ‘ Ybry truly yours
- ATTORNEY GENERAL OF

a:d o5,

E.A?' Pgarr

ssistant

ar PROVESTUR 13, 1948 o
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